
 

 
 

IT'S OFFICIAL: THE BOROUGH COUNCIL NEED NEITHER CONFIRM NOR DENY THAT 

HAS ANY DOCUMENTED PROCEDURES FOR MAKING PAYMENTS TO ITS CHIEF 

EXECUTIVE 

 

 
You'll remember that, last July, the council's chief executive had apparently been granted a 
substantial, and back dated, 'pay rise'.  (This was later described as an 'additional duties 
allowance.)  The allowance seemed to have been made primarily at the instigation of the 
elected council leader at the time. 
 
Some weeks afterwards, we submitted a Freedom of Information Act Inquiry to the council, 
asking what its procedures were for making financial awards to the chief executive.  After a 
month, it provided what we considered was irrelevant information.  We formally asked the 
council to review its response.  In October, the council replied that it would not provide any 
further information, citing as justification, three sections in the Freedom of Information Act 
2000, namely "Section 36 (2)(2)(b)(i) and (ii) and 2(c)"  In essence, the council claimed that 
the harm of disclosure outweighed the public interest in releasing the information. 
 
We were not satisfied by this response, and we raised the case with the Information 
Commissioner's Office.  We have now receive the ICO's fourteen page decision. 
 
The ICO highlights the fact that, five months after the council's initial response, the council 
revised its position.  Rather than relying on the Sections listed above, "It advised that it should 
have properly relied on section 36(3)"  The council wrote to the ICO "it was in error that this 
exemption was not referred to in its original reply to you"  The ICO noted that the council had 
not informed us of this error. 
 
The ICO is well-aware of the on-going investigation into the chief executive's 'pay rise'. Its 
decision quotes the council:  
 

"“There is an investigation in response to the processes, procedures, accountabilities 
and decisions leading up to and following the award of an additional duties allowance 
and back payment to the Chief Executive. The investigation includes matters of 
Governance arrangements around how the payments were justified and whether the 
processes followed were in line with the Council’s Constitution. 
 
"To confirm or deny that the Council holds or does not hold any documentation that 
sets out a procedure for payments to the Chief Executive, would prejudice the 
investigation by pre-empting its findings in respect of whether or not the proper 
governance was in place to make this award ...”" 

 
Moreover, "The Commissioner has also viewed a confidential submission made by the Council 
which she is unable to share in this decision notice. However, the arguments in that 
submission weigh considerably in favour of maintaining the NCND  [Neither Conform Nor 
Deny] position in this case." 
 
The conclusion of the ICO is that the first two of the council's cited Sections do not provide 
valid reasons for withholding the requested information.  However, as far as the third Section 
is concerned: "There clearly relates to a potential adverse effect on the public authority’s ability 
to offer an effective public service or to meet its wider objectives or purpose and she [the ICO 
Senior Case Officer] therefore considers it was provided on reasonable grounds" 
 
Based on the previous paragraphs, "The Commissioner’s decision is that the Council is 
entitled to NCND [Neither Conform Nor Deny] whether it holds any further information..." 


